to intellectual authors and leaders. In this paper, I draw on the insights of comparative law and methodology to propose a new doctrine of perpetration that reflects the role and function of high level participants in mass atrocity while simultaneously situating them within the political and social climate that renders these crimes possible. This new doctrine is developed through a novel approach which combines and restructures divergent theoretical perspectives on attribution of responsibility in the English and German domestic criminal law systems as major representatives of the common law and civil law systems.
At the same time, it harnesses social science literature to identify and capture, in doctrinal terms, the unique circumstances in which mass atrocity occurs.
I. INTRODUCTION
Mass atrocity has been an unfortunately persistent occurrence throughout human history; the phenomenon of holding individuals criminally responsible for its commission is a relatively recent development.' "Crimes against international law are committed by men, not by abstract entities and only by punishing individuals who commit such crimes can the provisions of international law be enforced" 2 -this ringing pronouncement by the International Military Tribunal at Nuremberg has become a talisman for international criminal lawyers ever since the historic trials conducted after World War II.3 The specter of collective guilt has sought to be banished with repeated incantations of the principle of individual responsibility by international tribunals and scholars. 4 The puzzle of the collective, however, endures: like an unloved catchy tune, it lingers in the crevices of modes of responsibility fashioned by tribunals. Who should be considered the perpetrator of a crime such as genocide -an offense that necessarily involves participation by several hundreds of individuals? How can individual responsibility reflect the multifarious ways in which various persons contribute to it? Should intellectual authors of a genocidal policy be held to account as perpetrators, or should they also be labeled accessories, and punished accordingly?
One could argue that the characterization is hardly of any consequence-after all, the offender is held accountable in either case, and in the absence of any mandatory mitigation of sentences for accessories, punished equally. Indeed, quite a few domestic criminal law systems consider the distinction between principals and accessories to be largely redundant. 5 I argue that a sophisticated understanding of the status of the accused in relation to the offense committed is crucial for the ascription of responsibility. Statements of responsibility perform an expressive function: the censure of the conduct of the accused. This expression, however, is not confined to evaluating simply whether the accused is innocent or guilty, but also what exactly he is guilty of. 6 The rules of criminal responsibility would fulfil this essential communicative function only if they accurately express 7 the nature of the censure, its appropriate target, and the conditions under which it is deserved. 8 A theory of responsibility must therefore be capable of representing, as accurately as possible, both the nature of the crime in question as well as how the accused is connected to its commission. 9 Indeed, it is precisely this motivation for accurately reflecting the accused's role in the commission of mass atrocity that has led tribunals to develop the two competing doctrines of Joint Criminal Enterprise (JCE) on the one hand, and indirect perpetration and coperpetration on the other. JCE is largely a common law influenced doctrine, with close analogues in the doctrine of joint enterprise in English law 1 0 and the Pinkerton conspiracy doctrine in U.S. law." It has been in vogue for much of the existence of the ad hoc criminal 5. For instance, "formal unitary systems" such as Denmark and Italy do not recognize the distinction between principal and secondary responsibility, whereas "functional unitary systems" like Austria and Poland formally distinguish between the two but do not consider secondary responsibility to be derivative in nature: Hitc TOR OLASoLO, THE CRIMINAL RESPONSIBILITY OF SENIOR POLITICAL AND MILITARY LEADERS AS PRINCIPALS TO INTERNATIONAL CRIMES 18-19 nn. 35-37 (2010) . In the United States, the Model Penal Code as well as the majority of States have abandoned the traditional common law distinctions between principals and accessories: WAYNE R. LAFAVE, CRIMINAL LAw 706-08 (2010) . English criminal law treats the principal and the accomplice identically for the purposes of punishment in that they are both guilty of the full offense, but the distinction between the two still has some limited significance: A.P. SIMESTER ET AL., SIMESTER AND SULLIvAN'S CRIMINAL LAw: THEORY AND DOCTRINE 206 (2010) .
VICTOR TADROS, CRIMINAL RESPONSIBILITY 80 (2005).
7. Gardner holds that rules of responsibility, in the relevant sense, are ascriptive rather than normative. They are therefore directed towards making judgments on whether and how we should count what people have done more accurate. See John Gardner, Criminal Law and the Uses of Theory: A Reply to Laing, 14 OxFoRD J. LEGAL STuD. 217, 220 (1994) .
8. TADROS, supra note 6, at 3. Having never been on a firm footing to begin with, a coherent account of perpetration responsibility for international crimes seems more precarious than ever.
In this Article, I take up the challenge of constructing a theory of perpetration that reflects the concerns at the core of responsibility doctrines in highly theorized domestic criminal law systems, and which is simultaneously attuned to the unique features of international crimes. I do so by first identifying elements that distinguish international crimes from their domestic counterparts (Part II). I then examine doctrines of principal responsibility in English criminal law (Part III), German criminal law (Part IV) and the jurisprudence of the ICC (Part V), to assess whether one can build a case for a more capacious concept of principalship for international crimes by drawing on these doctrines (Part VI).
A word on methodology is in order here: I choose to focus on English and German criminal law for several reasons. First, in the field of domestic criminal laws, these legal systems constitute two of the most sophisticated and influential systems representing the common law and civil law worlds respectively. Second, existing modes of responsibility in international criminal law have borrowed heavily from these systems in their jurisprudence. Third, my task is not to advocate the wholesale adoption of any doctrine in any particular legal system, but rather to restructure and combine divergent theoretical perspectives on perpetration responsibility in order to develop a suitable account of the criminal responsibility of senior and mid-level participants in mass atrocity. The attempt, therefore, is to engage fully with domestic criminal law principles while simultaneously capturing the unique features of international crimes.
II. DISTINCTIVE FEATURES OF INTERNATIONAL CRIMES
In order to formulate an appropriate concept of perpetration in international criminal law, it is important to note the most important markers of an international crime.
The most telling feature of an international crime as contrasted with its domestic counterpart is that it is inherently collective in nature, for the perpetrator as well as the victim.1 6 While the perpetrator of a crime such as ethnic cleansing or waging aggressive war is individually culpable, he invariably commits this crime on behalf of, or in furtherance of, a collective criminal project, be it that of a state or other authority.' 7 The hypothetical figure of the lone gdnocidaire hardly ever exists in practice: the perpetrator is part of and acts within a social structure that influences his conduct and in conjunction with other people.' 8 Similarly, the victims of international crimes are also mostly chosen not based on their individual characteristics, but because of their actual or perceived membership of a collective.' 9 International crimes are also collective in the sense that they are committed with the consciousness on the part of the individual perpetrator that he is part of a common project. Crimes such as crimes against humanity that are committed as a systematic and widespread attack against a civilian population cannot be understood solely in terms of the mental state of each perpetrator. Rather, one must address the social structures and group solidarity that renders them possible-whether that is based on fear of violence, ethnic hatred, or religious intolerance.
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The second distinctive aspect of international crimes is that the individual crimes do not deviate from, but conform to, the prevailing social norm. 2 1 In this sense, they are indeed "crimes of obedience" as coined by Kelman: they are acts carried out under explicit instructions from makers of official policy, or at least in an environment in which they are sponsored, expected or tolerated by them, and which are considered illegal or immoral by the larger community. 22 This is regardless of whether the crimes are also committed for personal motives or with zeal.
2 3 The perpetrator of an international crime acts within a moral and cultural universe where his actions correspond to the values of the group to which he belongs. He may conceive of himself as being in the right and working to prevent injustice or even in self-defense. 24 Some authors go so far as to assert that in such a climate, it is paradoxically those who refuse to commit the crimes that act in deviance to the social norm. Criminal law in these circumstances appears to be something that can only be adhered to by exceptional individuals.
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George Fletcher offers a slightly different account of this dimension of international crimes in terms of the denial of the perpetrator's opportunity for self-correction. The moral climate of hate does not cause the crime to be committed, but rather deprives people of their second order capacity for self-restraint (from criminal conduct). The perpetrator is subject to the world of the senses but always has the capacity to choose the world of reason and let his conduct be governed by the moral law. The circumstances in which he operates, however, can make this exercise of choosing the moral order far more demanding.
2 6 It is for this reason that the dramatically different background, which Carlos Nino terms "radical evil," 27 in which international crimes are committed must be paid serious attention to in any theory of responsibility for an international crime.
Finally, a theory of perpetration for international crimes has to be sensitive to the number and motivations of the participants in the crime. It must recognize that these participants will be spatially and temporally dispersed and that for this reason, unlike in domestic crimes, a theory of responsibility cannot afford to focus solely on the time and place where each individual offense (such as rape) constituting the overall crime (war crime) occurred. It should also be cautious of simplifying the social, cultural, and structural forces that make mass atrocity possible and resist the temptation to make all cases of mass violence fit into a preconceived mold. International crimes can take place in diverse organizational settings-they can be highly organized and rigidly hierarchical ones, or deliberately encourage arbitrariness and spontaneity.
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It is also important to keep in mind that the image of the participant as a soulless bureaucrat who is only "doing his job" as part of the enterprise of mass atrocity 2 9 presents only part of the truth about the reality of mass atrocity. As academics have noted in their studies of the phenomenon of mass atrocity, more often than not, there is a "communal engagement with violence." 3 0 Atrocity cannot be perpetrated on such a widespread basis unless it is accompanied by vigorous participation by a very large number of ordinary people. 3 '
While the calculating bureaucrat and the crazed ideological killer represent two extremes of the kinds of actors in international crimes, most perpetrators will display some or a combination of various kinds of motives. 3 2 Mann even classifies perpetrators according to their motives: ideological killers, bigoted killers, fearful killers, careerist killers, materialist killers, disciplined killers, comradely killers, and bureaucratic killers. 33 In fact, no case of mass atrocity will have only one type of perpetrator.
These distinctive features of international crimes-their collective nature, conformity to the prevailing social norms, and widespread participation by different levels of participants acting on different motives-must be kept in mind while evaluating domestic criminal law principles for constructing a theory of perpetration for international crimes. We can now turn to this analysis by first considering principal responsibility in English criminal law. 
III. THE PRINCIPAL IN ENGLISH CRIMINAL LAW THEORY

A. Causation and the Concept of the Principal
English criminal law provides a seemingly straightforward definition of the principal party to a crime-it is the person who most directly and immediately fulfills the definitional elements of the offense. 34 There can be more than one principal party to an offense, for instance where P1 and P2 both separately meet all elements of the relevant offense, or where P1 and P2 are joint principals such that both have the requisite mens rea and their actions, in combination, fulfill the actus reus required for the offense. 3 5 In this situation, P1 will personally not commit at least some part of the actus reus for the offense. 3 6 The distinction between the principal and other parties to a crime is based on the notion of immediacy of the causal connection between the conduct of the offender and its consequences. 3 7 Generally speaking, the principal P's volitional actions are considered the cause of an act or omission if they constitute the ultimate human conduct before the result.
38 Thus, the voluntary intervention by a third party D is regarded as having broken the chain of causation, resulting in D being held liable as the principal and P only being considered as an accessory to the offense, provided he meets the relevant actus reus and mens rea requirements. 3 9 This view of what constitutes causation is grounded in Hart and Honord's influential work distinguishing between occurrences in the realm of nature and those in the field of human relationships, based on the autonomy and agency of human actions. Thus, while it may be logical to talk about events in the natural world as having been "caused" by other events or by a human agent, the conduct of a voluntary human actor cannot be said to be "caused" by any other human being-the latter can at best give "reasons for action" for the former. 4 0 This is because every human being, in Kadish's inimitable style, is ultimately a "wild card" who is, in the final analysis, free to make any decision he likes or to change his mind.
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The only exception that Hart and Honord recognize to this view of human actions is when the conduct of the primary actor P is invol- [V0l. 61untary or not wholly voluntary. They cite instances of when an accused D intends P to perform a particular action and P's action is not fully voluntary in that it is induced by coercion, deceit or the exercise of authority. In these situations, D may still be considered the principal party. 4 2 The exact scope of "not fully voluntary actions" in their thesis is unclear. They suggest that these are not limited to cases where P would be exempt from criminal liability.
4 3 Thus, the scope of non-voluntary actions appears broader than situations where P would either be excused or justified in his conduct. At another place, they also list a number of non-exhaustive factors that may take away from the voluntariness of P's conduct, including lack of muscular control or consciousness, duress, and predicaments created by D for P where P cannot be said to have a "fair choice." 4 4 They do not however elaborate further on these circumstances or on the limits of their operation. As we shall later explore, resolving this ambiguity is crucial to constructing an appropriate concept of principalship.
The traditional formulation of the accessory's liability in English law conceives of it as derivative in nature, that is, it arises from and is dependent upon D's contribution to or participation in the offense committed by the primary party P.45 There are different views, however, on what must be the nature of this participation. For instance, does D's liability result from his participation in the crime perpetrated by P, or does it flow from his participation in the wrongful act carried out by P?46 If the latter is the case, D could possibly incur criminal responsibility even when P is excused (for example on grounds of duress), but not when P is justified in committing the act.
4 7 Second, must the nature of D's participation be "causal" in some way, that is, should it have made a difference to the outcome of the ultimate offense by P?48 Alternatively, is it sufficient that D intentionally contributed to P's conduct while possessing the mens rea required for the offense committed by P and intending that P perform the actions that ultimately resulted in P's liability?
4 9 As we shall see in the following sections, these questions have a bearing on our notion of principalship.
B. The Problem of the Accessory's Greater Liability
Since on the traditional account, the accessory's liability is derivative in nature, the orthodox view was that the accessory D's liability cannot exceed that of the principal P. In the frequently cited case of R v. Richards, 5 0 the defendant hired two men with the intention that they grievously hurt her husband, but the men instead inflicted only minor injuries. The issue was whether the defendant can be charged as an accessory for the more serious offense of unlawful and malicious wounding with intent to do grievous bodily harm, when the principals were only convicted of unlawfully and maliciously wounding another person. The court answered the question in the negative, holding that since only one offense had been committed, and that this offense was one of unlawful wounding, it was not possible to hold any accessory liable for an offense greater than the one that had actually been committed. This position was overturned by the decision of the House of Lords in Howe, 5 1 where the court affirmed that a secondary party can be convicted of murder, despite the principal having been convicted only of manslaughter. The court's reasoning for this proposition, however, was quite cursory, and it did not address the theoretical basis for taking this position. 5 2 Indeed, the decision in Howe has been interpreted by some commentators to constitute a partial abandonment of the derivative theory, since D's liability can hardly be said to derive from the more serious offense of murder which was never committed. It is instead based on his own personal culpability stemming from what he intended or contemplated. [Vol. 61
The problem of accessorial liability that potentially exceeds that of the principal may perhaps be dismissed as a minor anomaly in the theory of derivative liability. Most situations that we encounter in our lives, and those that come before courts, would involve principals that our intuitions would consider more culpable than their accessorial counterparts. However, examples abound of situations where convicting the "secondary party" D of a lesser offense would seem to understate the degree of his culpability versus the "primary party" P.5 4 English criminal law's solution to the conundrum of the secondary party's greater liability has been twofold: 5 5 the first relies on a broader conceptualization of the derivative nature of accessorial liability, whereas the other depends on an expansion of the concept of principalship.
C. A Broader Conception of Derivative Liability
The broader conception of accessorial liability rests the liability of the accessory D, not on the crime committed by the principal P, but on the objectively harmful wrong perpetrated by P.56 It has been recommended as a sound basis for derivative accessorial liability by academics drawing upon German criminal law theory, 5 7 and has also been proposed by the Law Commission's Report, "Participating in Crime." 5 8 The argument is that while wrongfulness is a feature of the act objectively considered, culpability is always personal in nature. 5 9 P's culpability cannot therefore be imputed to D and instead must be judged in terms of D's own mental state with respect to the objectively wrongful act. 60 At first glance, the theory appears especially promising for attributing liability for international crimes. 6 1 Imputation of liability for international crimes is a very different enterprise from that for domestic crimes. Unlike a reduction of liability from murder to manslaughter that P may incur due to some excuse, in a prosecution for 54. Commentators frequently take inspiration from Othello in signaling how even though Othello the principal is clearly guilty in killing Desdemona, the greater culpability lies with the mastermind lago.
55. I will not discuss the introduction of the offenses of "encouraging or assisting crime" here, which introduce a wholly new category of parties to a crime by holding persons responsible for the inchoate offenses of encouragement or assistance under an international crime such as genocide, P may be culpable for an entirely different crime such as murder. P's "objectively wrongful act" appears a much stronger basis for assessing D's liability. As long as D possesses the requisite mental state for the crime of genocide while intending P to commit the single crime of murder, D's liability would still be derivative of P's act. This would of course only be a partial explanation of D's liability, as one murder by itself does not constitute an international crime. D's liability would ultimately be derivative of thousands of wrongful acts carried out by principals such as P, with D possessing the mens rea for genocide, and regardless of whether P and the other physical perpetrators conceived of their actions as amounting to genocide.
Whichever doctrine of accomplice liability one chooses to follow, the problem still persists that holding D responsible only as an accessory misstates his actual role and participation in the offense. While language can possibly bear the strain of an accessory being held liable for murder while the principal is convicted only of manslaughter, it is more difficult to assign the label of an "accessory" to a ggnocidaire where the principal is guilty only of murder. It also goes against the notion of the principal as the "dominant party" in the chain of events leading up to the wrongful act. 6 2 Is it possible then to conceive of D as the principal while remaining true to English law's theory of complicity and participation in crime? This is what we will next examine.
D. Innocent and Semi-Innocent Agency
The principal as a party to the crime is not widely discussed in English criminal law, which lavishes most of its attention on the accessory and the elements of accessorial liability. This is in contrast to legal systems such as Germany, where the principal is the primary focus of discussion and the accessory is defined negatively by first identifying the potential scope of principal conduct. 6 3 This problem becomes apparent when one considers situations in which English criminal law departs from its basic premise that P's voluntary conduct is the cause of an offense if it is the final human conduct before the result, and expands the scope of principals to include parties whose conduct in relation to an offense is interrupted by 62. On the principal as the actor who occupies center stage in a criminal scheme, see FLETCHER, supra note 46, at 656. 63. SMITH, supra note 34, at 80-81. Indeed, the subject of parties to a crime as a whole, including complicity, has commanded even less attention in common law countries with otherwise rich and influential academic scholarship in the criminal law, such as the United States: see Dressler, supra note 49, at 429; Robert Weisberg, Reappraising Complicity, 4 Bur. CRIM. L. REV. 217, 222 (2000) .
[V0l. 61 the act of an intervening third party. 64 The most striking instance of this is found in the doctrine of "innocent agency" where the "innocent agent" is a person whose actions are not deemed free, informed and voluntary due to some personal factors such as insanity, ignorance, or minority, and for this reason can be regarded as having been "caused" by the words or conduct of another person (for instance through coercion or deception). 6 5 The typical case in international criminal law merits a slightly different approach; the range of actions that would be considered excused or justified in domestic crimes, and therefore labeled "involuntary" is broader than similar conduct in international crimes. International criminal law permits the defenses of duress and superior orders to the physical perpetrator of the crime in very limited circumstances. 6 6 Moreover, there is something intuitively false in speaking of the actions of a person who commits a murder, even if his conduct stems from its permissibility in a climate of mass atrocity, as "innocent."
The better approach is to consider his responsibility under the doctrine of "semi-innocent" agency. As described by the Law Commission, the notion of semi-innocent agency applies when the perpetrator P satisfies the fault element of a less serious offense, but is innocent because he lacks the fault element for the more serious offense intended by the secondary party D, and which shares the same actus reus. 6 7 P's actions are considered less than fully voluntary, but not to such an extent so as to fully absolve him of any criminal responsibility. 6 8 They can be characterized as having been "caused" to the extent that he does not possess complete knowledge with respect to the nature or circumstances of his conduct. 6 9 This certainly seems a logical extension of the doctrine of innocent agency. As Williams puts it, if D can act through a completely innocent agent P1, there is no reason why he cannot do so through a semi-innocent agent P2. It would be unreasonable for the partial guilt of P2 to operate as a defense 64. ASHWORTH, supra note 10, at 106-11. Ashworth mentions three such situations-non-voluntary conduct of third parties; conduct of doctors; and conduct of the victim.
65. This doctrine would perhaps capture the relationship and consequent liability between a senior leader or a person in a position of authority who intends to commit genocide and the individual physical perpetrator of an offense such as murder quite well. Two issues that would need to be fleshed out in greater detail would be to what extent the actus reus of the two offenses can be considered "shared" given that the actus reus of murder (by P2) will usually form a tiny part of the actus reus of genocide (by D), and whether there are conceptual problems with aggregating the actus reus of several offenses in order to form that of the larger offense perpetrated by D. The second is the extent to which P2 can strictly be called an "agent" of D in a situation of mass conflict, where P2 and D may not form part of a vertical chain of command and where P2 may in fact be unaware of D's existence and machinations.
E. Joint Criminal Enterprise
Elements and Structure of Joint Enterprise Liability
One way to analyze the relative poverty of doctrines of principal responsibility in English law is to consider that since principals and accessories are punished equally, the real debate has centered round the requirements for secondary responsibility. Indeed, one of the most prominent doctrines of perpetration responsibility for international crimes-Joint Criminal Enterprise (JCE)-bears a marked similarity to the mode of joint enterprise liability, which is a form of accessorial liability in English law. Joint enterprise liability can take one of two forms. The first or basic form is when D and P agree or act in concert to commit crime X (say burglary). D will be party to the joint venture if he intended that the burglary be committed or if he foresaw that P or any other party to the agreement might commit the burglary. 72 The second and more controversial form, which Smith labels "parasitic accessory liability," 7 3 arises when in the course of committing crime X, P goes on to commit a further crime Y (say murder). Here, D will be liable on the basis of joint enterprise liability if:
7 4 1) D and P embark on a joint venture for the commission of crime [V0l. 61 844 X; 2) D had foreseen that in the course of committing crime X, there was a real risk that P might commit a further crime; and 3) Crime Y committed by P occurred as an incident of the joint enterprise and did not fundamentally differ from the crime anticipated by D.
GLANVILLE WILLIAMS, TEXTBOOK OF CRIMINAL
The issue of the accessory's foresight is central to the determination of responsibility arising out of participation in a joint criminal venture. The very scope of the joint enterprise depends on "what was contemplated by parties sharing that purpose." 75 Thus, D will not be liable for a crime Y committed by P in the course of committing crime X if the act done by P was "fundamentally different" from what D contemplated. 76 The question of what makes P's act fundamentally different from that contemplated by D has caused some confusion, that is, whether it relates to the difference in weapons 7 7 used by P, his actions or intentions, or the consequences of his acts. 78 For instance in Rahman, D, along with a group of people armed with a variety of blunt instruments, engaged in a gang fight during the course of which the victim was stabbed, resulting in his death. D argued that he did not know that any of the members possessed a knife or that they would act with the intent to kill. The House of Lords held that P's intent to kill was not fundamentally different from the real risk of death or grievous bodily harm being caused intentionally that had been foreseen by D.
7 9 The test of fundamental difference applied to the nature of P's acts or his actual conduct rather than to his intent. 8 0 Simester and Sullivan interpret the concept of fundamental difference to be most closely related to the degree of dangerousness, that is, if the weapon used by P was different from, but equally dangerous as, the weapon which D contemplated he may use, D will still be liable under joint enterprise liability. 8 1 The degree of dangerousness is, however, not evaluated solely according to the weapon used, but also by taking into account the context and other evidence. 8 seems too narrow as it concerns primarily cases of differences in weapons and does not yield a broader principle that would apply to other deviations. A more useful approach is to look at whether P acted so as to bring about the consequence which D contemplated. Whether P chooses to use a knife or a gun, the victim is equally dead in either case. The method by which he accomplished this result should be irrelevant. 3 Conversely, even if D knew that P had a knife, if he contemplated only that P would use it to frighten the victim, he should not be held responsible if P stabbed the victim instead, causing his death. 84 The test of foresight or contemplation thus seems mostly closely related to the expected outcome of P's conduct. 85
Justification for Joint Enterprise Responsibility
At first glance, liability arising out of participation in a joint criminal venture, particularly D's liability for the collateral offense committed by P, appears to unduly extend the scope of D's liability for offenses to which he has made no direct contribution. Several arguments, both normative and pragmatic, have been adduced to support this extension. One set of arguments focuses on the conduct of the secondary party and is grounded in his voluntary association with a criminal venture. The element of collusion not only constitutes a manifestation of D's criminal proclivities 8 6 but also makes his conduct an independent wrong. 87 D's participation in the unlawful enterprise represents his affiliation with a segment of society that has set itself against the rule of law. 88 Even if D does not make any direct contribution to the collateral offense, he is indirectly causally connected to it as he helps create or contribute to the situation in which it occurs. 89 In more close-knit ventures, D may also be in a position of authority to exercise supervision over the other members and restrain their conduct. 90 This reasoning appears to base D's conviction on his "criminal proclivities," which is not particularly persuasive. Apart from being circular, the argument does not have anything to say about how the same logic should not then apply to D's liability for aiding and abetting. D's purported affiliation with antirule of law sentiments as a basis for his extended liability is also un- convincing. Arguably, anyone who commits or facilitates the commission of an offense in any manner exhibits the same characteristics.
A second set of justifications for joint enterprise liability stems from a risk/endangerment rationale similar to that used for inchoate offenses. Through his association with a criminal enterprise, D increases the likelihood that the collateral offense will occur. 9 ' Criminal enterprises also represent a greater threat to public safety than individuals acting alone, as the members of the enterprise tend to mutually reinforce individual criminal tendencies, discouraging withdrawal and often resulting in an escalation of crime. 92 Moreover, liability based on participation in the joint enterprise deters people from associating with criminal ventures and thus makes the offenses less likely to occur. 93 These are empirical claims that have some merit, but perhaps need to be supported by fairly comprehensive studies in other areas of the social sciences. The argument on deterrence especially does not seem very plausible. At least in cases of joint enterprise that involve spontaneous outbreaks of violence such as street fights, it is unlikely that the potential for punishment would feature very strongly in the decision making calculus of a party to the enterprise. Neither is it entirely clear that even if one or more persons are deterred from participating in the joint venture, this would necessarily mean that an offense is less likely to be committed. Offenses that are committed pursuant to joint ventures which involve a relatively large number of persons, or in which individual actors are more or less dispensable, would be just as likely to occur.
IV. THE PRINCIPAL IN GERMAN CRIMINAL LAW THEORY
A. Forms of Participation in German Criminal Law
German criminal law presents a complicated and minutely theorized account of the principal party to a crime, especially as compared to English criminal law. This is partly on account of the fact that a party to a crime can only be classified as an accessory once it has been established that he cannot be considered a principal. 94 In contrast with prominent common law systems such as England and the United States, the label of a perpetrator also has important sentencing consequences, since Section 27 of the German Criminal Code (2) The sentence for the aider shall be based on the penalty for a principal. It shall be mitigated pursuant to section 49 (1).
Thus, a principal or perpetrator is one who commits the offense himself (unmittelbare Tater or direct perpetrator); or through another person (mittelbare Tater or indirect perpetrator); or jointly with another principal (Mittater or co-perpetrator). In addition, commentators recognize the category of Nebentaterschaft, or independent multiple principals, acting alongside each other towards the commission of an offense. 9 6 An accessory is one who intentionally induces another person to intentionally commit an unlawful act (Anstifter, or instigator); or who intentionally renders aid to another in the latter's intentional commission of an unlawful act (Gehilfe, or aider The theory most widely endorsed in current scientific literature is the theory of "act domination" or control (Tatherrschaftslehre). On this account, the decisive criterion for establishing the boundary between principals and accessories is control over the act: the perpetrator dominates or controls the commission of the act, and the accessory participates in its occurrence without domination. To have control over the act means to hold in one's hands the elements constituting the offense (with the requisite intent). 10 0 This control can take different forms: direct domination over the act in the case of direct perpetration (Handlungsherrschaft); control over the will of the direct perpetrator or domination arising out of the superior knowledge of the indirect perpetrator in the case of indirect perpetration (Willensherrschaft); functional domination of the participating joint actor in the case of co-perpetration (funktionalle Tatherrschaft).1ox The perpetrator is the person who, as the key figure (Zentralgestalt) in the events, exercises this control through his ability to strategically mastermind the commission of the act or through his joint hegemony over the act.1
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The control theory was first systematized by Claus Roxin, and is now endorsed by the majority of commentators, though in varying forms. Further, the current jurisprudence of the BGH comes quite close to it in its use of objective criteria for the identification of the will of the perpetrator. 0 3 The following section discusses the catego-98. The subjective theories differentiate between parties to a crime based on the will and inner attitude of the participant. While the later jurisprudence of the BGH continues to adhere to a subjectively oriented demarcation criterion, it is overlaid by considerable objective elements in its assessment of this subjective criterion: ries of indirect perpetration and co-perpetration based on the control theory.
C. Indirect Perpetration and Co-Perpetration
1. Indirect Perpetration (Die mittelbare Taterschaft)
Section 25 states that a person who commits a crime through another is an indirect perpetrator. The word "through" signifies that the indirect perpetrator (Hintermann) controls the direct perpetrator (Vordermann) of the act in such a manner that he uses him as an instrument. Due to this "tool" function, the Vordermann normally possesses some deficit (for instance, he lacks the requisite intent for the offense), which the Hintermann exploits in order to dominate him. 104 While the Vordermann still possesses Handlungsherrschaft (act hegemony), this is overlaid by the Willensherrschaft or domination over the will of the Vordermann by the Hintermann. 105 Roxin formulates three main categories of indirect perpetration: coercion; utilization of a mistake on the part of the Vordermann or on the basis of the Hintermann's superior knowledge; and hegemony through control over an organizational apparatus (Organisationsherrschaft), which I will discuss below. 106
Co-perpetration (Mittdterschaft)
Co-perpetration is the joint commission of a criminal act 0 7 through the knowing and willing co-operative conduct of the individual participants. 108 It is based on the functional act domination of each co-perpetrator, which arises from the principle of division of labor and functional role allocation. 109 This ensures that the success of the criminal act is possible only through the co-operation of all coperpetrators. 110 Co-perpetration has an objective requirement of collective act execution for the realization of the elements of the offense, and a subjective requirement of a common act plan. 1 11 a. Collective act execution
The co-perpetrators must work together jointly, based on a division of labor towards the result of the elements of the offense. The act contribution of each co-perpetrator must therefore be of sufficient weight and importance such that it grounds the necessary co-domination over the act.112
There is a good deal of controversy over whether act contributions in the preparation stage suffice for co-perpetration. According to the BGH, even a small co-operation in the preparation stage may lead to liability as a co-perpetrator if it is carried out with the will of a perpetrator,1 13 but commentators are divided on this requirement. One strand of opinion insists that the co-perpetrator must take part in some manner in the execution of the crime.11 4 Others argue that unlike an accessory, an individual such as a gang leader who does not take part in the execution does not participate in the act of another; instead the result follows from a willing collective participation in a joint act.11 5 There is, however, merit in the argument that since perpetration is tied to the realization of the elements of the offense, co-perpetration must consist of joint domination of these elements.11 6 Thus, only co-operation in the execution stage would justify responsibility as a co-perpetrator.
b. Common act plan
Co-perpetration requires that the contributors to the criminal act reach an agreement to commit the act as equal partners." 7 There must be mutual consent over the joint realization of the act at the time, or even before the beginning, of the act; this agreement may not take place explicitly, but can also take place by implication." 8 Coperpetration is also possible if the individual participants do not know each other, as long as each person is conscious that there are other participants who are likewise working towards a common goal, and these other participants have the same knowledge."1 9
From the necessity for a common act plan it follows that the act of one of the contributors that goes beyond the plan, the so-called "excess," cannot be attributed to the others.1 20 This is because the other The category of Organisationsherrschaft developed by Roxin refers to cases where the Hintermann has an organized power apparatus at his disposal through which he can accomplish the offenses he aims at, without having to leave their realization contingent on an independent decision by the Vordermann.
The special position of the Hintermann results from the specific mode of action within the framework of the organizational apparatus. Such an organization develops a life which is independent of the changing existence of its members and of the decisions of the individual act executors; it functions, as it were, automatically. To use a figure of speech, the Hintermann sits at the operational center of the organizational structure and if he presses a button to order a killing, he can expect it to be fulfilled without him even knowing who executes the action.1 2 2 This expectation of fulfillment does not arise from any deception or duress on the part of the Hintermann. Instead, it is based on the fungibility of the executing organs, such that if one organ refuses to participate, another immediately steps into its place and the execution of the total plan continues unhindered. Each executing organ is therefore an anonymous and arbitrarily exchangeable figure, much like a simple cog in the machine-like organization, that places the Hintermann in the central position of the occurrence and lends him domination over the act.1 23 It is irrelevant for Organisationsherrschaft whether the Hintermann acts on his own initiative or on the instructions of more highly placed superiors. All that is required is that he can direct or steer the part of the organization which is subordinate to him, without having to rely on the resolution of his subordinates for the commission of the offense. 0Vo. 61 stead of the fungibility of the act intermediaries, the responsibility of the Hintermann is based on his use of a Vordermann who is already determined to carry out the criminal act. In this case too, the Hintermann may rely on the almost automatic regular implementation of his criminal goal due to the intermediary's already complete, though conditional, readiness to commit the offense. 125 The culpability of the Hintermann arises from the fact that he consciously provides the igniting spark for the explosive material and avails himself of a pliable tool for a criminal result in his own interest.126
Schroeder and Roxin's versions both find their way into the BGH's decision in the German border guards case,1 2 7 which combines Roxin's account of Organisationsherrschaft with Schroeder's criterion of the intermediary's (absolute) readiness to realize the criminal act, 128 though with some departures from the original formulations. 129
b. Elements of Organisationsherrschaft
There are three main elements in Roxin's theory of Organisationsherrschaft: (1) the existence of a vertical hierarchically structured power apparatus; (2) the direct executor's fungibility within the apparatus; and (3) the apparatus's detachedness from the law. 
F.C. SCHROEDER, DER TATER HINTER DEM TATER: EIN BEITRAG ZUR LEHRE
Taut Hierarchical Organizational Structure
Roxin's elucidation of Organisationsherrschaft requires an organizational structure which functions such that the instructions of the Hintermann lead to an automatic implementation of the elements of the offense. Roxin also talks of an organization that is independent of its individual members who act as functional parts of a larger machine like structure; this is the basis on which he excludes a group of asocial elements who simply unite to commit common criminal offenses. 1 3 This presupposes a fairly tightly organized hierarchical structure. 132 Roxin ties this structure to the existence of a large number of fungible act intermediaries. It is a little difficult, however, to reconcile these two elements: the larger the number of act intermediaries, the more difficult it would be to control the system so that the Hintermann's instructions are implemented smoothly.1 3 3 This is even more so if these intermediaries are arbitrarily replaceable. Roxin could be taken as referring to a functionally differentiated large enterprise, where the actors often do not know of each other's exact roles and perform their tasks more or less independently. It is, however, more difficult to ensure a "regular operational sequence" within such a structure 3 4 and the arbitrary replaceability of the intermediaries becomes far more limited.
Moreover, as far as international crimes are concerned, Roxin's organizational structure, though conceded by him to be an "ideal type,"1 3 5 does not reflect the reality of the majority of situations of mass conflict.' 3 6 Crimes committed by the direct perpetrators in these situations are often spontaneous, or crimes of opportunity. The direct executor can hardly be said to be part of any power structure, and even less a tightly organized and controlled one, especially given that the crimes are spatially and temporally widespread. 
Fungibility of the Act Intermediaries
Commentators have been highly critical of the criterion of fungibility, which forms a central part of Roxin's theory. It is argued that the expectation of automatic implementation of the elements of the offense by the intermediaries contradicts holding them criminally responsible as direct perpetrators. 137 The assumption of soulless humans is also contested; even in the most tightly controlled structure, the fundamental unpredictability of freely acting humans cannot be done away with. Organisationsherrschaft presents us with a crooked picture of humans who are merged into an organizational structure and become one with the machine. Just because some or all of the individuals are replaceable, however, does not make the enterprise any less a union of human beings, or lessen the imponderability of the result that follows. If the image of the soulless power apparatus is taken seriously, it is hard to see why this does not at the same time justify relieving the act executors from criminal responsibility.1 3 8
These internal contradictions of a criminally responsible yet machine-like direct executor can be partially resolved if one distinguishes more clearly between individual and collective unlawfulness-that is, unlawfulness that arises in organizational settings.s 3 9 Unlike in the normal case of indirect perpetration where the responsibility of the Hintermann is based on his direct control over the direct perpetrator, in cases of macro-criminality, the Hintermann controls the intermediary only indirectly through the mechanism of the organizational apparatus.
1 4 0 The direct perpetrator is, on the one hand, responsible for his own criminal acts; on the other hand, his actions are part of the acts of the organization as a whole. This organizational aspect does not relieve him as an individual for the individual unlawfulness. However, the only person who can be held responsible for this organizational unlawfulness is the person who has control over the organization-the Hintermann.141 This response is particularly relevant in the context of international crimes. It signals that principles of attribution may be different in cases of individual and collective criminality. It nevertheless fails to address the troubling aspect of viewing the direct perpetrator as a soulless tool of the Hintermann.
This objection is connected to the second set of arguments against fungibility: in the context of the concrete act, there are only a limited number of act intermediaries. For instance, in the case of the border guards posted between East and West Germany, in the context of the concrete act of preventing the escape of refugees, only a few soldiers were present.1 42 At best then, the soldiers were not instantly but only successively replaceable. This would not differ in any material way from other forms of indirect perpetration or guarantee automatic implementation of the elements of the concrete offense.1 43 One response to this objection is to consider that control over the "act" has a different meaning in the context of Organisationsherrschaft. In the usual case of indirect perpetration, the "act" represents the direct criminal act committed by the Frontmann. In Organisationsherrschaft, the "act" may be taken to refer to the entire expiration of events leading to the fulfillment of the result of the elements of the offense. The Hintermann would thus have the central position if he controls the sequence of events till the implementation of the crime.1 4 4 However, this would result in a decoupling of the domination over the act from the elements of the offense. If Roxin were to accept this solution, it would contradict his stance that the perpetrator must have the key position in the execution action constituting the elements of the offense. 1 4 5 This objection may not, however, apply with the same strength in the case of international crimes. This is because international offenses have an inbuilt collective element in their definition-a crime against humanity is not an individual act of murder or rape; such individual acts reach the level of an international crime only if they are part of a widespread or systematic practice. The Hintermann can thus only be someone who occupies the central position in this entire sequence of events, including the collective element of the crime. To decouple his involvement from each micro crime that comprises this group crime would still not result in a detachment from the elements of the offense.
Detachedness from the Legal Order
Roxin limits the operation of Organisationsherrschaft to organizations that are detached from the legal order, for it is only in these organizations that the administration and execution organs of the power apparatus are not bound to laws that have a higher ranking. The latter would normally exclude the automatic implementation of the Hintermann's illegal instructions. This criterion is challenged primarily by Ambos, who the legal order, the Hintermann's domination over the act is even greater. 14 6 For instance, non-State power apparatuses which have a symbiotic relationship with the State, such as the Sicilian mafia or Colombian drug cartels, are not detached from the law, but integrated into it in order to achieve a common interest. This does not change anything in the effective domination of the top management of the apparatus over the act and direct executors.1 4 7 Ambos is guilty here of eliding the distinction between the government and the "State"-a symbiotic relationship between the former and the organization cannot be equated with an integration of the organization within the positive legal order which may still be committed to fighting the organization's criminal acts.
Ambos is more careful of this distinction when discussing state organized power apparatuses, where the legal order forms the basis of state sanctioned crime, such as in the military dictatorships of Argentina and Chile, and crimes are perpetrated in the name of the law by the authority of the executive and through the instrumentality of the courts. Here, there is no element of detachedness from the law; instead, with the concentration of unlawfulness and the authority of the law in the hands of the same national power apparatus, the automatic implementation of the illegal instruction by the act intermediary is even more assured than in a case of law detachedness. 148 Ambos admits that "law" in Roxin's sense can also refer to natural rather than positive law; the state apparatus may act in violation of the natural law even if it is in conformity with the positive law. He rejects this interpretation though, on the ground that it is too abstract and that such unwritten supra legal principles cannot be readily understood by the act executor. Thus, they cannot form a normative barrier to the execution of the Hintermann's orders.' 4 9
Ambos's criticism on law detachedness is convincing in the context of a state apparatus if Roxin indeed takes law to mean positive law. It is not clear, however, in what sense Roxin uses the term. In a later article,1 5 0 Roxin attempts to dispel two main, mistaken interpretations of this element: first, he claims that the organization need not operate outside the law in every case, but merely in those areas where the crimes are committed; second, the criterion must be assessed not from the point of view of the law in operation in the criminal systems, but from that of the current law. Using this reasoning, he concludes that even if some of the measures undertaken by the GDR regime were in accordance with the law, shooting to prevent 146. Ambos, supra note 126, at 242. 147. Id., at 244. 149. Id., . Roxin, supra note 128. flights across the border between East and West Germany was clearly detached from the law.' 5 1 This is not a particularly convincing explication of the criterion. It is difficult to see why the law currently in force should be the guiding feature for assessing the organization's previous activities, and even if it is, whether that is limited to the domestic law of the State where the crimes are committed, or if it also includes international law. Moreover, the certitude with which Roxin is able to state that the shootings at the border were undisputed instances of this law-detachedness, and to do so without any reference to any positive law, seems to point more in the direction of some notion of "natural law." Roxin's earlier references to a "higher ranking" of this law' 5 2 and to the rarity of such an organization existing in a constitutionally stable legal order' 5 3 also support such an interpretation.
This may in fact be one of the major strengths rather than weaknesses of Roxin's theory when applied to international crimes. It is exactly because an act executor who operates under the ideological glare that surrounds mass atrocity cannot immediately comprehend such unwritten higher laws, that they do not present a barrier to him for executing the Hintermann's illegal instructions. Roxin's criterion of law detachedness would then perform two very important functions in clarifying the basis for international criminal responsibility: it would capture the social context in which mass crimes are committed; at the same time, it would provide a moral compass for the behavior expected of the executor when surrounded by a climate that sanctions horrific acts of brutality.
V. THE CONTROL THEORY AT THE ICC
Article 25(3)(a) of the Rome Statute of the ICC defines the perpetrator as the person who commits a crime, "whether as an individual, jointly with another or through another person, regardless of whether that other person is criminally responsible."
Prior to Judge Wyngaert's eloquent Opinion in Katanga, the control theory seemed poised to become the dominant interpretation of this Article and the basis for perpetration responsibility at the ICC.1 5 4 The Pre-Trial Chamber of the ICC, in particular, endorsed the theory in a string of decisions dealing with the confirmation of charges against the accused and spelt out the elements of co-perpetration and indirect perpetration based on the control doctrine. 5 5 In Lubanga, the Pre-Trial Chamber specified the objective and subjective elements of co-perpetration, which have formed a template for subsequent iterations of the elements. The objective elements consist of, first, an agreement or a common plan between two or more persons. This plan can be implicit and should include an element of criminality, even though it need not be directed specifically at the commission of a crime. 1 56 The second objective element is coordinated essential contribution by each perpetrator at any stage of the crime resulting in the realization of the objective elements of the crime. 1 5 7
The manner in which some of these elements have been fleshed out, in particular in the Trial Chamber's first ever judgment in the Lubanga case,1 5 8 give rise to some concerns. For instance, the Chamber does not require that the common plan is intrinsically criminal, as long as it includes an element of criminality, i.e., its implementation should embody "a sufficient risk that, if events follow the ordinary course, a crime will be committed." 1 5 9 As Ambos argues, this is an unnecessarily confused formulation which does not sufficiently exclude the possibility of a plan that is predominantly non-criminal and that does not necessarily include a concrete crime.1 60 The Chamber also vacillates between an objective and a subjective risk requirement. Initially, it emphasizes that under Article 30 of the Rome Statute which defines intent, the co-perpetrators must be (subjectively) aware of the risk that the implementation of the plan will result in the crime.' 6 1 This is undoubtedly the correct approach, but is diluted in subsequent formulations where it is replaced by the (objective) requirement that the plan's implementation "will result in the commission of the relevant crime in the ordinary course of events."1 6 2
The Trial Chamber also affirms the second objective element of co-ordinated essential contribution by the co-perpetrators.
6 3 The Pre-Trial Chamber had been criticized for inferring Lubanga's responsibility for the crime of recruitment of child soldiers from the fact of his essential role in the common plan between him and some military leaders of the Forces Patriotiques pour la Liberation du Congo (FPLC) to broaden the base of their army.1 6 4 The Pre-Trial Chamber had thus omitted to clarify what it deems as the object of essential contribution-the specific crime or the common plan. The Trial Chamber also fails to resolve the ambiguity in the object of the essential contribution. It merely states that the accused must have provided an "essential contribution to the common plan that resulted in the commission of the relevant crime."16 5 A strict construction of this standard would imply that the accused's contribution need not be essential for the crime itself. The factual assessment by the Chamber also pays far greater attention to Lubanga's overall role in the UPC/ FPLC and lays insufficient emphasis on how it was additionally essential to the recruitment of the child soldiers,1 6 6 which should have formed the main focus of the analysis.
The subjective elements of co-perpetration were also first laid down in the Pre-Trial Chamber's Lubanga decision, but there has been a significant amount of controversy about the requirements in subsequent decisions. According to the Lubanga Pre-Trial Chamber, the first subjective element is the accused's fulfillment of all subjective elements of the crime with which he is charged, including the specific intent for crimes such as genocide.' 6 7 The second subjective element is that all co-perpetrators must be mutually aware of and accept that the execution of the common plan may result in the realization of the objective elements of the crime. If there is a substantial likelihood that the objective elements of the crime would occur, this mutual acceptance can be inferred from the co-perpetrators' awareness of this likelihood and their decision to nonetheless implement the plan. If, on the other hand, the risk is low, the co-perpetrators must have expressly accepted thatimplementing the plan would result in the realization of the objective elements of the crime. 16 8 The third subjective factor is the accused's awareness of the factual circumstances enabling him to jointly control the crime. 169 The second subjective element outlined by the Pre-Trial Chamber is unconvincing for several reasons. The Chamber infers that the co-perpetrators mutually accept that the execution of the plan may result in the realization of the objective elements of the crime in lowrisk cases from their express acceptance of this result. 17 0 As an example of this express acceptance, the Chamber points to when "killing is committed with 'manifest indifference to the value of human life"'; on the other hand, intent is absent when the actor perceives a non-substantial risk but believes that his expertise will prevent the realization of the offense.1 7 1 It is difficult, however, to see how "manifest indifference" in the first case can imply "acceptance" of the victim's death, apart from treating this as an acceptance of the risk of death (which in the Chamber's formulation is not sufficient to prove intent in low-risk cases). In contrast, one could say in the second case that the actor "accepts the risk" and is simply mistaken about his ability to prevent the risk, the level of his expertise, or both.' 7 2
Lubanga Judgment
The second element as defined by the Lubanga Pre-Trial Chamber also incorporates the mens rea of dolus eventualis which is 47; Abu Garda, supra note 155, at $ 161; Banda and Jerbo, supra note 155, at 150-57.
168. Lubanga, supra note 155, at $ 361-65; Katanga and Ngudjolo, supra note 155, at T$ 533-37.
169. Lubanga, supra note 155, at 1 366-67; Bemba, supra note 155, at 351; Banda and Jerbo, supra note 155, at $ 150, 160-61; Abu Garda, supra note 155, at 9T 161. The last subjective element has mostly been dropped by Pre-Trial Chamber Confirmation Decisions which combine co-perpetration and indirect perpetration into indirect co-perpetration as a mode of responsibility. In this new formulation, the last subjective element for indirect co-perpetration is that the perpetrator must be aware of the factual circumstances that enable him to exercise joint control over the crime's commission through another person. See Katanga and Ngudjolo, supra note 155, at 91 533-37; Muthaura, Kenyatta and Ali, supra note 155, at $ 410; Ruto, Kosgey and Sang, supra note 155, at 1 292. The Lubanga Trial Chamber mentions it (Lubanga Judgment, supra note 154, at 1 1008) but does not finally apply the standard (Lubanga Judgment, supra 
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. See Weigend, supra note 164, at 483. unlikely to meet the "intent" and "knowledge" test required under Article 30 of the Rome Statute and has subsequently been rejected.17 3 Thus, the co-perpetrators must "know the existence of a risk that the consequence will occur," that is, they must be aware that the consequence will occur "in the ordinary course of events."' 74 This is clearly the more logical interpretation of Article 3017r and a more suitable subjective requirement for co-perpetration liability under the Rome Statute.
In the decision on confirmation of charges in Katanga and Ngudjolo, the Pre-Trial Chamber focused on the elements of liability for joint perpetration through another person and combined the doctrines of "co-perpetration" and "indirect perpetration" to form "indirect co-perpetration" as a mode of liability.' 76 It then set out the objective elements for perpetration by means, focusing specifically on the doctrine of Organisationsherrschaft.177 These elements have been reiterated in subsequent Pre-Trial Chamber Confirmation of Charges decisions.17 8 The first element consists of the perpetrator's control over the organization.17 9 The second element is the existence of an organized and hierarchical apparatus of power.1 80 The organization must include a sufficient number of fungible subordinates to ensure manifest compliance with orders that lead to the commission of crimes. The leader must exercise authority through means such as his power to hire, train, discipline, and provide resources to his subordinates to secure this control.' 8 '
The interpretation of this element has posed some difficulties in the Kenya Confirmation of Charges decisions.1 82 In the Ruto, Kogsey and Sang Confirmation Decision, the Pre-Trial Chamber upheld the Prosecution's contention that William Ruto had control over an organization called the "Network" 183 which was used to carry out attacks against civilians who were perceived supporters of the Party of National Unity (PNU) in Kenya.1 84 This characterization of the "Network" as an organization was challenged by Judge Kaul. Though his dissent focused on whether the jurisdictional requirements of a crime against humanity are met if the crimes are not committed pursuant to the policy of a State or "organization," 85 his factual conclusions are also pertinent to assessing whether the Network would satisfy the objective element of Organisationsherrschaft. In Judge Kaul's assessment, the Network was an ad hoc "ethnically based gathering of perpetrators" that was created for the sole purpose of assisting the ethnic community's political aspirations during Kenya's 2007 presidential elections. An "amorphous alliance" of "co-ordinating members of a tribe with a predisposition towards violence with fluctuating membership" was not transformed into an organization merely by having planned and co-ordinated violence during a series of meetings.1 8 6 This is a persuasive objection to the characterization of the Network as an "organization" which would be equally valid in rejecting it as satisfying the second objective element for indirect perpetration.
The third element is execution of the crimes through "automatic" compliance with orders.' 87 This automatic compliance may not only be derived from the fungibility of the direct perpetrator, but can also be achieved through intensive and violent training regimens for subordinates.' 88 Additional methods of securing automatic compliance with orders, such as swearing an oath of fealty, use of disciplinary measures, and payment and punishment mechanisms, have been identified in the Kenya Confirmation of Charges decisions. 
A. Analogies and Lessons from Domestic Criminal Law
At first glance, English criminal law does not appear to offer much scope for an expansive concept of principalship that would encompass the liability of several perpetrators for a collective crime. The basic assumption for perpetrator liability is that the perpetrator directly and immediately fulfills the definitional elements of the offense' 9 0 and it is difficult to establish this condition for international crimes. English law also makes it difficult to trace the chain of causation from the immediate physical perpetrator to the mastermind behind the crime such that the latter can be held responsible as a principal despite, and in addition to, the criminal responsibility of the former.1 9 1 It does provide for exceptions to these premises in the form of the doctrines of innocent and semi-innocent agency.1 9 2 It does not, however, address situations of mass criminality where there may be several thousand immediate perpetrators and tracing liability back to the policy level perpetrator using a simple one-to-one causation analysis (leader D "caused" the actions of immediate perpetrators A, B, C, D, .. .) will be very difficult. Moreover, it does not contemplate situations where this high level perpetrator may not know of the exact identity of his so called "agent" or have any contact with him. Neither does it capture the distinctive aspects of mass criminality: its collective nature and the climate of moral permissiveness that encourages or endorses this conduct. The reason for this paucity is partly the much greater emphasis given to the doctrines of conspiracy and joint criminal enterprise as modes of accounting for collective action. These are inchoate and accessorial forms of liability though, and themselves rest on questionable foundations.
German criminal law theory on perpetration, on the other hand, attempts to accommodate these aspects of international crimes. The emphasis on the concept of "control" rather than causation and the perpetrator as the Zentralgestalt based either on his functional control over the act (co-perpetration) or his control over the will of the direct perpetrator (indirect perpetration) opens up the possibility of holding several people simultaneously responsible as principals. While English law also recognizes the concept of joint principals, because of its exacting conditions for causation and the requirement that the perpetrator must personally fulfill at least some part of the actus reus,1 93 the scope for perpetrator responsibility is much narrower. German criminal law also recognizes the concept of the "perpetrator behind the perpetrator" in ways that are pertinent for international crimes. For instance, in the Cat King case, the Hintermann's domination over the act was grounded on the intensity of his effect on the Vordermann and in his inducement and exploitation of the latter's mistake of law.
See supra
19 4 This could prima facie apply to the relationship between the high level and physical participants in mass atrocity where the leader induces and exploits the physical perpetrators' belief that the crime is necessary and permissible. We would still need to establish, however, how this influence and effect can occur if the parties were never in contact.
Even more significant than these concepts is the category of Organisationsherrschaft which recognizes that individuals in leadership positions can be held responsible as perpetrators of crimes that are committed by a very large number of anonymous and exchangeable physical perpetrators.
1 9 5 Roxin's criterion of detachedness from the law is also sensitive to the perversion of norms that makes these crimes possible. 1 9 6 The doctrine's shortcomings lie in its treatment of the character of the physical perpetrator as a soulless automaton. It also oversimplifies to the point of caricature, the conditions under which mass atrocity occurs: a vertical, tautly-structured hierarchical organization is simply non-existent in most cases of international crimes.
Despite these reservations, Organisationsherrschaft addresses several of our intuitions about mass atrocity and provides a promising template around which one can construct a theory of perpetration for international crimes. This is, for instance, true of Schroeder's observation that the Hintermann should be liable as a perpetrator because he deliberately inflames the passions of the intermediary and uses him as a tool to achieve criminal results. 19 7 This is certainly one part of the reality of how high level perpetrators can harness ordinary people to physically commit the crimes which they have set in motion. The BGH's version of Organisationsherrschaft also emphasizes the carefully planned, culpable actions of the Hintermann: his liability hinges on the conscious creation and utilization of the basic framework conditions of an organizational structure that result in the realization of an offense. In both cases, the focus is, as Roxin states (though not quite for the same argument), on the Hintermann's ability to unleash destruction on a scale that far exceeds that of an ordinary instigator. law can scarcely accommodate an element as vague as "destructive potential" in its lexicon, it is an important observation to be kept in mind while constructing our theory of perpetration.
The other important insight of Organisationsherrschaft is the distinction between individual and collective unlawfulness. The Hintermann's criminal responsibility is derived from organizational unlawfulness rather than the act of any single perpetrator. 99 This obviates the problem of having to trace the chain of causation from each physical perpetrator's individual act of murder to the overall genocidal enterprise in which the Hintermann occupies a leadership position. It also circumvents the contradiction in holding the Hintermann liable despite a criminally responsible intermediary. It offers the closest domestic analogue to the uniquely collective dimension of international crimes.
The ICC, as discussed earlier, has already attempted to combine Organisationsherrschaft with the concept of co-perpetration for attributing responsibility to high and mid-level perpetrators. It would be useful to consider whether some promising aspects of Organisationsherrschaft can indeed be taken together with certain aspects of co-perpetration in German criminal law in developing a doctrine of perpetration for situations of mass atrocity.
B. A Theory of Perpetration for International Crimes
Responsibility Based on the Concept of Control a. Rationale and framework
The conception of the perpetrator of a crime as the Zentralgestalt in the course of events constituting the offense is a powerful starting point for a theory of perpetrator responsibility: it accords with our intuitions to assign perpetrator responsibility to an individual whose contribution to the offense pushes him in the very center of its occurrence. We then need to fill this concept of the Zentralgestalt with content to discover what conditions would qualify for holding someone responsible as a perpetrator.
Mass atrocity cannot, strictly speaking, be "controlled" by any one individual; the spontaneity, initiative, and arbitrariness displayed by mid and low level participants that is characteristic of mass atrocity 200 precludes a scenario where any one individual has the last and final say on whether the international crime will occur. Instead, we must shift the focus to control over what is truly central to their commission-control over the unleashing of a destructive po- [V0l. 61
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tential that can lead to the commission of mass atrocity and is intended to do so. Osiel's metaphor of the culpable village watchmaker who constructs a clock, attaches a bomb to it, and then walks away so that detonation occurs much later 201 is over simplified, but nonetheless instructive here in identifying some important features of where the crux of the action lies in mass atrocity. By assembling and winding up the clock, the watchmaker sets into motion a process that results in the explosion and the harm arising from it. He will thus be responsible for it, even if he does not know the exact identity of the potential victims or the manner in which they would be harmed. 202 For cases of mass atrocity, Osiel's metaphor helps us look for the central figure in their occurrence, away from the time and place of the concrete crime, and to the scene where the machinery for their operationalization was set up. The Zentralgestalt in an international crime is the person who sets this entire machinery in motion and utilizes it in order to achieve the criminal results he intends, or knows, will occur. The significance of this position has been acknowledged, albeit in a different context, by most analysts of genocide and ethnic cleansing 203 and lies at the heart of what commentators such as Schroeder and Roxin are concerned about: the potential for destruction possessed by the Hintermann. This potential can exist by virtue of his leadership position, charisma, or de facto authority over a large number of biddable individuals, and his conscious creation and manipulation of a situation 204 that results in tremendous harm.
b. Objective/actus reus elements
The objective elements for perpetration responsibility that I outline here can be accommodated within the definition of perpetration under Article 25(3)(a) of the Rome Statute. They borrow in some respects from the concept of Organisationsherrschaft but with substantial modifications to suit the specific circumstances of mass atrocity. As we discussed above, the Zentralgestalt in an international crime is the person who creates and sets into motion or utilizes the process which results in the commission of mass atrocity. Following this rationale, I identify the first objective element as the perpetrator's "control over the act" by virtue of his conscious creation, operationalization or utilization of the framework conditions of the process that results in the realization of the international crime. Thus, the actus reus consists of the accused's creation or manipula-tion of the apparatus that results in the realization of the elements of a crime within the jurisdiction of the court. This may encompass a series of activities ranging from formulating a plan, deciding on the mode of its execution, setting up a framework to achieve the intended outcome, and ordering subordinates to ensure its implementation.
Several clarifications are in order here. First, instead of the direct individual criminal act committed by the physical perpetrator, hegemony over the "act" here must be taken to mean control over the sequence of events leading to the result of the elements of the offense. The perpetrator would thus have the central position if he controls the sequence of events till the implementation of the international crime. 2 05 Second, this "control" is not based on the law's absolution of the physical perpetrator from criminal liability. Neither does it reflect that he has the "last and final say" over whether the crime will occur. Instead, we must shift the temporal focus of the control from the conduct that immediately precedes the commission of the crime to the conduct which results in the events leading to the mass crime.
The "control" is based on the perpetrator's creation or manipulation of the apparatus that results in mass atrocity. This does not imply that the apparatus he sets up or exploits must and can only result in the commission of an international crime. Rather, there must be a high degree of certainty, greater than that present in ordinary cases of instigation, that the crime intended will occur. The perpetrator's control will stem from the intensity of the effect of his conduct 2 0 6 over the destructive machinery of violence. Quite often, this will be based on his occupying a position of some authority within the apparatus that initiates or fuels mass atrocity.
Second, there must exist an operational framework or apparatus which the perpetrator either establishes or uses through which he can set in motion the events that result in the commission of the crime. The perpetrator must occupy a position within, or in relation to, this apparatus which enables him to harness its potential to achieve the criminal result. This apparatus need not, however, be vertically structured or rigidly hierarchical. Informal networks of power with weak links may sometimes be more useful for the commission of international crimes than tautly structured apparatuses. 20 7 Neither is it necessary that each individual physical perpetrator is part of the apparatus. The individual micro crimes committed by the direct perpetrators which comprise the international crime, however, must be related, in more than a de minimis way, to the activities of this operational framework. For instance, consider a situation where X, belonging to ethnic group A, kills his neighbor Y, who is a member of ethnic group B, because he covets his property. This crime is, however, committed within a context where the public radio, owned by the government comprised of members of A, exhorts all members of A to eliminate all members of B. Militia members supported by the government distribute weapons in X's village, print pamphlets with incendiary messages targeting group B, and make public lists of all the residents of the village belonging to B. X is also conscious that members of B are being routinely killed with the approval of, or at least without fear of sanction by, the government. In this situation, the operational framework or apparatus will consist of the network of militia, media, and governmental entities that members of A utilize to encourage and perpetrate violence against members of B. The killing of Y will be related in more than a de minimis sense to the network of militia and state policy that sanctions the elimination of group B.
The third objective element is the existence of circumstances such that the individual crime conforms to the prevailing social norm. This element admittedly goes beyond a simple assessment of the responsibility of the individual defendant before the court and involves the court in ascertaining the veracity of complicated historical, social, and political facts. It is this element, however, that makes international crimes distinct from their domestic counterpart. Moreover, it is this perversion of norms that lends the high level perpetrator his destructive potential. It makes the commission of the individual crimes by ordinary people far more likely than in a situation where these acts are condemned by the moral and social climate, and the individual must overcome his scruples in acting against them. This does not mean that the positive legal order in the state where these crimes are committed must endorse them. There can be a formal commitment to fighting crime in a state despite the crimes being encouraged, ordered, or tolerated by the government in practice. Neither does it imply that the sanction for the crimes must come only from the government or the state. There can be a "para-state"or a state within a state that is based on achieving these criminal aims. This could even be constituted by rebel groups that enjoy a great deal of authority or power over significant portions of the population in the state where these crimes are committed.
c. Subjective/mens rea elements The subjective elements for perpetrator liability are quite close to those required for indirect perpetration in German criminal law and elaborated by the ICC in its adoption of Organisationsherrschaft in its decision on the confirmation of charges in Katanga and Ngudjolo. 2 08 The perpetrator must have a "double intent"-that is, he must have intent with respect to the elements of the offense in question as well as in relation to the elements that enable him to establish his control over the "act." Thus, he must fulfill the mens rea elements for each individual crime with which he is charged. This part of the mental element could be included within the definition of the crime (as is the case with the definition of genocide in all international instruments) or it may be included within a separate provision that applies to all the crimes which fall within the jurisdiction of the international tribunal in question (as in Article 30 of the Rome Statute of the ICC). In addition, he must be aware of the circumstances that enable him to create and utilize the framework conditions which result in the commission of the crimes. For instance, he must have knowledge of his position or authority that allows him to harness this apparatus for the ends he desires, and the atmosphere of moral permissibility for the crimes he wants.
Organisationsherrschaft Combined with Co-perpetration
Mass atrocity often involves several individuals in leadership positions acting together to achieve the criminal results they desire. In these cases, the issue of whether the conduct of the other high level perpetrators can be mutually attributed in a manner such that they are all equally and jointly responsible for all the crimes committed by each one of them becomes relevant. The ICC recognized this possibility in its Confirmation of Charges decisions by combining the doctrine of co-perpetration with the doctrine of Organisationsherrschaft in order to achieve this mutual attribution. 2 09 The new version of Organisationsherrschaft can also be employed alongside the doctrine of co-perpetration to achieve the same result. While the subjective elements have been spelt out relatively clearly, the objective elements merit further clarification:
(i) The element of a common plan requires mutual consent over the joint realization of the act, including acceptance or approval of an already formed plan. The co-perpetrators must work together jointly based on a division of labor towards the implementation of the plan with the (subjective) awareness of the risk that this will result in the commission of the crime. The plan cannot be predominantly noncriminal, and must include the commission of a concrete crime.
(ii) The act contribution of each co-perpetrator must be of sufficient weight and importance such that it grounds the necessary codomination over the act. This essential contribution must then exist for each individual international crime with which the accused is 208. Katanga charged (the crime of recruitment of child soldiers in the Lubanga decision) rather than simply to the common plan (broadening the base of the army). While this contribution may be at the preparation stage, it must be of sufficient importance so that the lack of act immediacy is compensated for by the weight of the contribution. Further, even if the accused participates in the execution of the plan after it has already begun, based on a mutual understanding and with the necessary act domination through his essential functional contribution, he will be responsible as a co-perpetrator. This is particularly relevant in the context of international crimes which may be spread over several years and involve several changes in top level personnel.
VII. CONCLUSION
The modified version of Organisationsherrschaft that I have proposed here is a new form of perpetration responsibility for international crimes that engages with domestic criminal law principles while simultaneously capturing the unique features of international crimes. It assumes that principles of criminal responsibility developed in the domestic criminal law context are salient for international crimes. In this sense, there is no attempt to, as it were, reinvent the wheel; I take the set of doctrinal justifications that have guided the ascription of responsibility in these systems for granted and make no claims to developing any alternative account of the theoretical foundations of criminal responsibility. At the same time, rather than an indiscriminate commitment to any particular domestic conceptualization of criminal responsibility, I use these divergent justifications in the form of guideposts to develop an account of perpetration for international crimes.
Though the specific elements of this new form of perpetration constitutes a departure from settled principles of principal responsibility in both German and English criminal law (and by extension criminal law doctrine in other countries that borrow from these systems), they remain true to the fundamental concerns that guide the allocation of criminal responsibility in both jurisdictions. At the same time, I modify these principles to highlight the distinctive features of international crimes. When combined with co-perpetration as outlined above, this new version of Organisationsherrschaft takes us closer to an accurate picture of the role and function of high level participants in international crimes and situates them in the political context of mass atrocity perpetuated through the acts of several thousands of anonymous individuals. It is also capable of adoption as a theory of responsibility under Article 25(3)(a) of the Rome Statute to hold an accused responsible for the commission of an international crime.
